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Appeals Panel (ISCAP) established pur-
suant to §5.4 of this Order.

Subpart E—Further Appeals

§1803.41 Right of further appeal.

A right of further appeal is available
to the ISCAP established pursuant to
§5.4 of this Order. Action by that Panel
will be the subject of rules to be pro-
mulgated by the Information Security
Oversight Office (1SOO).

PART 1804—ACCESS BY HISTOR-
ICAL RESEARCHERS AND
FORMER PRESIDENTIAL  AP-
POINTEES PURSUANT TO SECTION
4.5 OF EXECUTIVE ORDER 12958

Subpart A—General

Sec.

1804.01 Authority and purpose.

1804.02 Definitions.

1804.03 Contact for general information and
requests.

1804.04 Suggestions and complaints.

Subpart B—Requests for Historical Access

1804.11 Requirements as to who may apply.

1804.12 Designations of authority to hear re-
quests.

1804.13 Receipt, recording, and tasking.

1804.14 Determinations by tasked officials.

1804.15 Action by hearing authority.

1804.16 Action by appeal authority.

1804.17 Notification of decision.

1804.18 Termination of access.

AUTHORITY: Section 4.5 of Executive Order
12958 (or successor Orders) and Presidential
Decision Directive/NSC 24 ‘‘U.S. Counter-
intelligence Effectiveness,” dated May 3,
1994.

SOURCE: 64 FR 49892, Sept. 14, 1999, unless
otherwise noted.

Subpart A—General

§1804.1 Authority and purpose.

(a) Authority. This part is issued
under the authority of and in order to
implement §4.5 of Executive Order
12958 (or successor Orders); and Presi-
dential Decision Directive/NSC 24, U.S.
Counterintelligence Effectiveness,
dated May 3, 1994.

(b) Purpose. (1) This part prescribes
procedures for:

§1804.2

(i) Requesting access to NACIC
records for purposes of historical re-
search, or

(i) Requesting access to NACIC
records as a former Presidential ap-
pointee.

(2) Section 4.5 of Executive Order
12958 and this part do not create any
right or benefit, substantive or proce-
dural, enforceable at law by a party
against the United States, its agencies,
officers, or employees.

§1804.2 Definitions.

For purposes of this part, the fol-
lowing terms have the meanings indi-
cated:

NACIC means the United States Na-
tional Counterintelligence Center act-
ing through the NACIC Information
and Privacy Coordinator;

Days means calendar days when
NACIC is operating and specifically ex-
cludes Saturdays, Sundays, and legal
public holidays. Three (3) days may be
added to any requirement of this part
if responding by U.S. domestic mail;
ten (10) days may be added if respond-
ing by international mail;

Control means ownership or the au-
thority of NACIC pursuant to federal
statute or privilege to regulate official
or public access to records;

Coordinator means the NACIC Infor-
mation and Privacy Coordinator who
serves as the NACIC manager of the
historical access program established
pursuant to Section 4.5 of this Order;

Federal agency means any executive
department, military department, or
other establishment or entity included
in the definition of agency in 5 U.S.C.
552(f);

Former Presidential appointee means
any person who has previously occu-
pied a policy-making position in the
executive branch of the United States
Government to which they were ap-
pointed by the current or former Presi-
dent and confirmed by the United
States Senate,

Historian or historical researcher
means any individual with professional
training in the academic field of his-
tory (or related fields such as jour-
nalism) engaged in a research project
leading to publication (or any similar
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§1804.3

activity such as academic course devel-
opment) reasonably intended to in-
crease the understanding of the Amer-
ican public into the operations and ac-
tivities of the United States govern-
ment;

Information means any knowledge
that can be communicated or documen-
tary material, regardless of its phys-
ical form that is owned by, produced by
or for, or is under the control of the
United States Government;

Interested party means any official in
the executive, military, congressional,
or judicial branches of government,
United States or foreign, or U.S. Gov-
ernment contractor who, in the sole
discretion of NACIC, has a subject mat-
ter or physical interest in the docu-
ments or information at issue;

Originator means the NACIC officer
who originated the information at
issue, or successor in office, or a NACIC
officer who has been delegated declas-
sification authority for the informa-
tion at issue in accordance with the
provisions of this Order;

This Order means Executive Order
12958 of April 17, 1995 or successor Or-
ders.

§1804.3 Contact for general informa-
tion and requests.

For general information on this part,
to inquire about historical access to
NACIC records, or to make a formal re-
quest for such access, please direct
your communication in writing to the
Information and Privacy Coordinator,
Executive Secretariat, 3W01 NHB, Na-
tional Counterintelligence  Center,
Washington, DC 20505. Inquiries will
also be accepted by facsimile at (703)
874-5844. For general information only,
the telephone number is (703) 874-4121.
Collect calls cannot be accepted.

§1804.4 Suggestions and complaints.

NACIC welcomes suggestions or com-
plaints with regard to its administra-
tion of the historical access program
established pursuant to Executive
Order 12958. Letters of suggestion or
complaint should identify the specific
purpose and the issues for consider-
ation. NACIC will respond to all sub-
stantive communications and take
such actions as determined feasible and
appropriate.
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Subpart B—Requests for Historical
Access

§1804.11 Requirements as to who may
apply.

(a) Historical researchers:—(1) In gen-
eral. Any historian engaged in a histor-
ical research project as defined above
may submit a request in writing to the
Coordinator to be given access to clas-
sified information for purposes of that
research. Any such request shall indi-
cate the nature, purpose, and scope of
the research project.

(2) Additional considerations. In light
of the very Ilimited resources for
NACIC’s various historical programs, it
is the policy of NACIC to consider ap-
plications for historical research privi-
leges only in those instances where the
researcher’s needs cannot be satisfied
through requests for access to reason-
ably described records under the Free-
dom of Information Act or the manda-
tory declassification review provisions
of Executive Order 12958 and where
issues of internal resource availability
and fairness to all members of the his-
torical research community militate in
favor of a particular grant.

(b) Former Presidential appointees. Any
former Presidential appointee as de-
fined herein may also submit a request
to be given access to any classified
records which they originated, re-
viewed, signed, or received while serv-
ing in that capacity. Such appointees
may also request approval for a re-
search associate but there is no entitle-
ment to such enlargement of access
and the decision in this regard shall be
in the sole discretion of NACIC. Re-
quests from appointees shall be in writ-
ing to the Coordinator and shall iden-
tify the records of interest.

§1804.12 Designations of authority to
hear requests.

The Director, NACIC has designated
the Coordinator, as the NACIC author-
ity to decide requests for historical and
former Presidential appointee access
under Executive Order 12958 (or suc-
cessor Orders) and this part.

§1804.13 Receipt,
tasking.

The Information and Privacy Coordi-
nator shall within ten (10) days record

recording, and
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each request for historical access re-
ceived under this part, acknowledge re-
ceipt to the requester in writing and
take the following action:

(a) Compliance with general require-
ments. The Coordinator shall review
each request under this part and deter-
mine whether it meets the general re-
quirements as set forth in §1804.11; if it
does not, the Coordinator shall so no-
tify the requester and explain the legal
basis for this decision.

(b) Action on requests meeting general
requirements. For requests which meet
the requirements of §1804.11, the Coor-
dinator shall thereafter task the origi-
nator(s) of the materials for which ac-
cess is sought and other interested par-
ties. Additional taskings, as required
during the review process, shall be ac-
complished within ten (10) days of noti-
fication.

§1804.14 Determinations by tasked of-
ficials.

(@) Required determinations. The
tasked parties as specified below shall
respond in writing to the Coordinator
with recommended findings to the fol-
lowing issues:

(1)That a serious professional or
scholarly research project by the re-
quester is contemplated;

(2) That such access is clearly con-
sistent with the interests of national
security (by originator and interested
party, if any);

(3) That a non-disclosure agreement
has been or will be executed by the re-
quester (or research associate, if any)
and other appropriate steps have been
taken to assure that classified informa-
tion will not be disclosed or otherwise
compromised;

(4) That a pre-publication agreement
has been or will be executed by the re-
quester (or research associate, if any)
which provides for a review of notes
and any resulting manuscript by the
Deputy Director of NACIC;

(5) That the information requested is
reasonably accessible and can be lo-
cated and compiled with a reasonable
effort (by the Deputy Director of
NACIC and the originator);

(6) That it is reasonably expected
that substantial and substantive gov-
ernment documents and/or information
will be amenable to declassification

§1804.16

and release and/or publication (by the
Deputy Director of NACIC and the
originator);

(7) That sufficient resources are
available for the administrative sup-
port of the researcher given current
mission requirements (by the Deputy
Director of NACIC and the originator);
and,

(8) That the request cannot be satis-
fied to the same extent through re-
quests for access to reasonably de-
scribed records under the Freedom of
Information Act or the mandatory de-
classification review provisions of Ex-
ecutive Order 12958 (by the Coordi-
nator, the Deputy Director of NACIC
and the originator).

(b) Time. These responses shall be
provided expeditiously on a first-in,
first-out basis taking into account the
business requirements of the tasked of-
fices and consistent with the informa-
tion rights of members of the general
public under the Freedom of Informa-
tion Act and the Privacy Act. NACIC
will utilize its best efforts to complete
action on requests under this part
within thirty (30) days of date of re-
ceipt.

§1804.15 Action by hearing authority.

Action by Coordinator. The Coordi-
nator shall provide a summation
memorandum for consideration of the
Director, NACIC, the complete record
of the request consisting of the request
and the findings of the tasked parties.
The Director, NACIC shall decide re-
quests on the basis of the eight factors
enumerated at §1804.14(a). The Direc-
tor, NACIC shall personally decide each
case; no personal appearances shall be
permitted without the express permis-
sion of the Director, NACIC.

§1804.16 Action by appeal authority.

The record compiled (the request, the
memoranda filed by the originator and
interested parties, and the previous de-
cision(s)) as well as any memorandum
of law or policy the referent desires to
be considered, shall be certified by the
Coordinator and shall constitute the
official record of the proceedings and
must be included in any subsequent fil-
ings. In such cases, the factors to be
determined as specified in §1804.14(a)
will be considered by the Director,
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§1804.17

NACIC de novo and that decision shall
be final.

§1804.17 Notification of decision.

The Coordinator shall inform the re-
quester of the decision of the Director,
NACIC within ten (10) days of the deci-
sion and, if favorable, shall manage the
access for such period as deemed re-
quired but in no event for more than
two (2) years unless renewed by the Di-
rector, NACIC in accordance with the
requirements of §1804.14(a).

§1804.18 Termination of access.

The Coordinator shall cancel any au-
thorization whenever the security
clearance of a requester (or research
associate, if any) has been canceled or
whenever the Director, NACIC deter-
mines that continued access would not
be in compliance with one or more of
the requirements of §1804.14(a).

PART 1805—PRODUCTION OF OFFI-
CIAL RECORDS OR DISCLOSURE
OF OFFICIAL INFORMATION IN
PROCEEDINGS BEFORE FEDERAL,
STATE OR LOCAL GOVERNMENT
ENTITIES OF COMPETENT JURIS-
DICTION

Sec.
1805.1
1805.2

Scope and purpose.
Definitions.

1805.3 General.

1805.4 Procedures for production.

AUTHORITY: 5 U.S.C. 104; Presidential Deci-
sion Directive/NSC 24 “U.S. Counterintel-
ligence Effectiveness, dated May 3, 1994; 50
U.S.C. 403g; United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951); E.O. 12333; E.O.
12356; U.S. v. Snepp 444 U.S. 507 (1980).

SOURCE: 64 FR 49894, Sept. 14, 1999, unless
otherwise noted.

§1805.1 Scope and purpose.

This part sets forth the policy and
procedures with respect to the produc-
tion or disclosure of:

(a) Material contained in the files of
NACIC,

(b) Information relating to or based
upon material contained in the files of
NACIC,

(¢) Information acquired by any per-
son while such person is an employee of
NACIC as part of the performance of
that person’s official duties or because

32 CFR Ch. XVIII (7-1-08 Edition)

of that person’s association with

NACIC.

§1805.2 Definitions.

For the purpose of this part:

NACIC means the National Counter-
intelligence Center and includes all
staff elements of the NACIC.

Demand means any subpoena, order
or other legal summons (except gar-
nishment orders) that is issued by a
federal, state or local government enti-
ty of competent jurisdiction with the
authority to require a response on a
particular matter, or a request for ap-
pearance of an individual where a de-
mand could issue.

Employee means any officer, any
staff, contract or other employee of
NACIC, any person including inde-
pendent contractors associated with or
acting on behalf of NACIC; and any
person formerly having such relation-
ships with NACIC.

Production or produce means the dis-
closure of:

(1) Any material contained
files of NACIC; or

(2) Any information relating to mate-
rial contained in the files of NACIC, in-
cluding but not limited to summaries
of such information or material, or
opinions based on such information or
material; or

(3) Any information acquired by per-
sons while such persons were employ-
ees of NACIC as a part of the perform-
ance of their official duties or because
of their official status or association
with NACIC; in response to a demand
upon an employee of NACIC.

NACIC Counsel is the NACIC em-
ployee designated to manage legal
matters and regulatory compliance.

in the

§1805.3 General.

(@) No employee shall produce any
materials or information in response to
a demand without prior authorization
as set forth in this part. This part also
applies to former employees to the ex-
tent consistent with applicable non-
disclosure agreements.

(b) This part is intended only to pro-
vide procedures for responding to de-
mands for production of documents or
information, and is not intended to,
does not, and may not be relied upon
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